N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

EQUAL EMPLOYMENT
OPPORTUNI TY COWM SSI ON,

Pl ai ntiff,
and
KEVI N ARMSTRONG,

Intervening Plaintiff, No. 00-2916 Ma/A

NORTHWEST Al RLI NES, | NC.,

Def endant .

N N N N N N N N N N N N N N N N N N N

OPI Nl ON AND ORDER DENYI NG
DEFENDANT” S MOTI ON FOR SUMVARY JUDGVENT AND DENYI NG DEFENDANT’ S
MOTI ON TO CONTI NUE TRI AL AND OTHER PRE- TRI AL MATTERS

Before the Court is Defendant’s Mtion for Summary Judgnent,
filed on Decenber 31, 2001. Plaintiff Equal Enploynment Qpportunity
Commission (the “EEOC’) and Intervening Plaintiff Arnstrong
responded separately to this notion on February 4, 2002.! Defendant
replied to Plaintiffs’ responses on February 25, 2002. Because

Plaintiffs have denonstrated the existence of a genuine issue of

YThe Court will refer to Plaintiff EEOC and Intervening Plaintiff
Armstrong collectively as “Plaintiffs.”

1



mat erial fact as to whether Northwest Airlines (“NWA”) regarded M.
Arnmstrong as disabled, the Court DEN ES Defendant’s notion.
. Facts

This case arises from Defendant’s withdrawal of a conditional
of fer of enploynment to M. Arnstrong in June, 1998. The material,
undi sputed facts in this case are as foll ows.

Defendant is a commercial airline, which operates a hub in
Menphis. (Conpl. 19 4, 6.) There is no dispute that Defendant has
at all relevant tinmes been a covered entity under Section 101(2) of
the Americans with Disabilities Act (the “ADA’), 42 US. C 8§
12111(2). (Conpl. T 6; Ans. § 7.) The EECC is a federal agency
charged wth enforcing Title | of the ADA (Conmpl. ¥ 3.) M.
Armstrong resided in Menphis, Tennessee when he applied for a
position as an Equi pnment Service Enployee (“ESE’) w th Defendant.
(Armstrong Dep., pp. 7-9.)

M. Arnstrong was diagnosed with Type | diabetes nellitus at
age nine. (Def.’s Statenent of Und. Facts Y 24.) Dr. Lisa Mers,
a Menphis endocrinol ogi st, began treating M. Arnstrong in My,
1997. (ld. T 25.) Dr. Mers noted after M. Arnstrong' s first
visit that his diabetes was poorly controll ed. (Id. T 27.) On
several other occasions, Dr. Myers noted that M. Anmstrong’ s bl ood
sugar was in “fair,” “poor,” or “very poor” control. (ld. § 37
Exh. 1 to Def.’s Mot. for Summ Judg.)

At the time M. Arnstrong applied to wrk as an ESE for



Def endant, he had a habit of eating neals at irregular intervals and
he was injecting hinself wwthinsulin at |east twce daily. (Def.’s
Statenent of Und. Facts 1 46, 47.) Before M. Arnstrong can i ngest
food, he nust prick his finger in order to draw a sanple of bl ood
to test his sugar level and analyze the food to be consuned in
accordance with diabetic nutrition guidelines. (Dr. Levin Dep., pp.
116-7.)2 M. Arnstrong testified that it only takes a mnute and a
half to check his blood sugar. (Arnstrong Dep., pp. 153-54.) In
addition, M. Arnmstrong nust always plan his neals in order to
i nsure proper control over his blood sugar |evels throughout the
day. (Dr. Levin Dep., pp. 116-7.)

M. Arnstrong testified that the only synptons he experiences
froml ow bl ood sugar are weakness and trenbling. (Arnstrong Dep.
p. 159.) He explained that he always carries pieces of hard candy
in order to raise his blood sugar, which take effect within five
mnutes. (ld. at 188-89). M. Arnstrong reported that he has not
experienced significant bl ood sugar fluctuations at work that have
caused him to stop working, nor has he experienced any blurred

vision or |oss of consciousness. (ld. at 190-91.)

2 0n July 16, 2002, Judge Mays entered an order denyi ng Defendant’s
motion to strike the testimony of Dr. Levin from consideration in relation to
the motion for summary judgment. The Court denied the nmotion to strike
testimony because it is capable of weighing the credibility of each portion of
Dr. Levin's report separately. The portions of Dr. Levin's expert report
cited in the Facts section of this opinion are those based on Dr. Levin's
knowl edge of the treatment of diabetes generally. The Court has not relied on
the portions of his report in which he draws concl usions about M. Armstrong’s
condition specifically.



M. Arnstrong held several jobs before applying to work as an
ESE for Defendant. On two occasions he worked as a sacker at a
grocery store. (Def.’s Statenent of Und. Facts f 61.) He worked
briefly for a construction conpany and as a clerk for Sears. (lLd.
1 62.) M. Arnstrong al so did seasonal work as a package courier
for UPS. (1d. ¥ 63.) He worked for Phoenix Airline Services, which
operates under the nanme “Northwest Air Link,” in 1997, as an ESE
(ILd. 11 65, 67.) In January 1998, M. Arnstrong was hired by Air
Tran to work as an ESE in Menphis. (Ld. § 74.)

On January 21, 1998, M. Arnstrong applied for an ESE position
with Defendant at its Menphis hub. (ld. ¥ 106.) The duties of a
Nort hwest Airlines ESE in Menphis include handling baggage on the
tarmac, transporting | uggage in and out of aircraft bins and between
aircraft and baggage areas of the term nal, guiding planes in and
out of their parking places, and de-icing planes when needed. (ld.
1 84.) Essential functions of the ESE position include operating
heavy equi pnent, working at unprotected heights, and regul ar heavy
lifting. (ld. § 85.) ESE s are exposed to all weather conditions,
chaotic working conditions, sustained |oud noises, and exhaust
funes. (Id. 19 92, 93.) The ESE position is a dangerous and
demandi ng job, requiring a high level of visual acuity, constant
al ertness, and quick reaction tine. (ld. ¥ 98.)

When conpleting the application formfor the ESE position at

Nort hwest Airlines, M. Arnstrong i ndicated that he i s not disabl ed.
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(ILd. ¢ 108; Exh. 4 to Def.’s Mt. for Summ Judg.) Def endant
extended a conditional job offer to M. Arnstrong on January 29,
1998, which was rejected. (Def.’s Statenent of Und. Facts § 115.)
Inlate April or early May of 1998, M. Arnstrong again applied for
t he ESE position, and Def endant agai n extended a conditional offer.
(ILd. 1Y 116, 117.) Hs enploynent was conditioned on the
sati sfactory conpl eti on of a pre-placenent physical exam nation and
drug test, as well as a background investigation. (ld. ¥ 117.)

M. Arnmstrong reported for a physical exam nation at a nedi cal
clinic in Menphis. (l1d. § 119.) As a part of his pre-placenent
physi cal exami nation, M. Armstrong conpleted a nedical history
form in which he reported that he was a diabetic and that he had
a history of two open-heart surgeries. (ld. ¥ 120.) He indicated
that he was in excellent health. (ld.)

Records of the pre-placenent physical exam nation and the
nmedi cal history formwere forwarded to Dr. Kevin O Connell at the
Airport Medical dinic in Mnnesota.® (ld. ¥ 122.) Dr. O Connell
asked M. Arnstrong to subnit additional records concerning whet her
his diabetes was in good control and the status of his heart
condi tion. (Id. T 132.) M. Arnmstrong had delivered to Dr.

O Connel |l certainlab reports fromDr. Myers’ records. (ld.  136.)

3The physicians at the Airport Medical Clinic who serve Defendant, Dr.
O Connell and Dr. David Zanick, both specialize in occupational and aviation
medi ci ne. (lLd. ¥ 126.) Both doctors are very famliar with the essenti al
functions and physical requirements of the ESE position. (ld. T 128.)
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After reviewing the records sent by M. Arnstrong, Dr. O Connell
concluded that his poorly controlled diabetes prevented him from
oper ati ng heavy equi pnent and worki ng at unprotected heights. (ld.
1 138.) He advi sed Defendant accordingly. [d. Dr. O Connell then
spoke on the tel ephone with M. Arnstrong about his concl usions and
the basis for them (ILd. § 141.) Mark Wl lianms, Defendant’s
resources generalist, called M. Arnstrong to advise him of the
restrictions and invited himto engage in an interactive process to
determ ne if any reasonabl e accombdati ons could be nade to allow
himto performthe functions of an ESE safely. (1d. f 143.)

M. WIlians confirmed the phone conversation by |letter dated
June 22, 1998. (ILd. 1 144.) M. Arnstrong responded by letter
dated July 2, 1998, stating that he could see no reason why his
di abet es woul d preclude himfrom performng the duties of an ESE
(Id. ¥ 146.) He enclosed a formon which he wote “no acconmopdati on
needed.” (1d.) Upon receiving M. Arnstrong’s response, Defendant
effectively withdrew its conditional offer. (ld. § 148, n. 5.)

M. Arnstrong then filed a charge with the EECC alleging
Def endant violated the ADA. (Conpl. 1 7.) On Septenber 27, 2000,
the EECC filed the Conplaint in this case under the authority
granted it in Section 107(a) of the ADA, 42 U S.C. § 12117(a). On
January 30, 2001, M. Arnstrong was allowed to intervene as a party
plaintiff, and to adopt by reference the allegations set forth in

t he Conpl ai nt.



1. Summary Judgnent Standard

Under Federal Rule of Cvil Procedure 56(c), summary judgnment
Is proper "if . . . there is no genuine issue as to any materia
fact and . . . the noving party is entitled to judgnment as a natter

of law." Fed. R Gv. P. 56(c); see also Celotex Corp. v. Catrett,

477 U. S. 317, 322 (1986). So long as the novant has net its initial
burden of "denonstrat[ing] the absence of a genuine issue of
material fact," Celotex, 477 U. S. at 323, and the nonnoving party
is unable to make such a show ng, summary judgnent is appropriate,

Emmons v. Mlaughlin, 874 F.2d 351, 353 (6th Cr. 1989). In

considering a notion for summary judgnent, "the evidence as well as
all inferences drawn therefrom nust be read in a I|ight nost

favorable to the party opposing the notion." Kochins .

Li nden-Alimak, Inc., 799 F.2d 1128, 1133 (6th Cr. 1986); see also

Mat sushita El ec. I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 587

(1986) .
I11. Analysis

Plaintiffs assert that Defendant deprived M. Arnstrong of
equal enploynent opportunities in its refusal to hire himbecause
of a disability. (Conpl. Y 13-16.) Plaintiffs contend that this
deprivation constitutes an unl awful enpl oynent practice inviolation
of the ADA, 42 U.S.C. § 12112(a) (1994). (Conpl. f 16.)

The ADA requires covered entities to provide “reasonable

accommodations to the known physical or nental limtations of an



otherwi se qualifiedindividual with a disability whois an applicant
or enployee, unless such covered entity can denonstrate that the
accomodation would inpose an undue hardship.” 42 U. S.C. 8
12112(b) (5) (A).

To establish a prima facie case of enploynment discrimnation

based on disability, Plaintiffs nust showthat: 1) M. Arnstrong is
an individual with a disability as defined by the statute; 2) heis
otherwi se qualified to performthe job requirenents of an ESE, with
or w thout reasonable accommodation; 3) he suffered an adverse
enpl oynment deci sion; 4) Defendant knew or had reason to know of his
disability; and 5) the position renained open after the adverse

enpl oynent deci sion. Swanson v. University of G ncinnati, 268 F.3d

307, 314 (6th Cr. 2001); Mnette v. Electronic Data Sys. Corp. 90

F.3d 1173, 1185 (6th Cr. 1996). If Plaintiffs establish a

prima facie case, the burden shifts to Defendant to articulate a

legitimate, non-discrimnatory reason for its action. Mnette, 90
F.3d at 1179. |If Defendant neets that burden, Plaintiffs nust show
that the proferred explanation is a pretext for unlawful
discrimnation. (l1d.)

Def endant argues that it is entitled to sunmmary judgnent for

four reasons: 1) M. Arnstrong is not ADA-disabled, and therefore

cannot establish a prima facie case under the ADA;, 2) Defendant did
not withdraw its conditional offer because of a disability, but

rat her because of his poorly controlled diabetes, which nade him



unqual ified to performthe essential functions of the job and posed
a safety risk to hinself, his co-workers, and the public; 3) M.
Arnmstrong’s refusal to engage in the ADA-nmandated interactive
process precludes himfrompursuing his claim and 4) Defendant had
a legitimte business reason for not hiring M. Arnstrong. (Def.’s
Mot. for Summ Judg., pp. 3-4.)

Disability is defined under the ADA as: 1) a physical or nental
I npai rment that substantially limts one or nore of the major life
activities of an individual; 2) a record of such inpairnent; or 3)
bei ng regarded as having such an inpairnent. See 42 U S . C 8§
12102(2). In this case, Plaintiffs assert that M. Arnstrong was
ADA- di sabl ed wunder either the first or third definitions.
Specifically, Plaintiffs assert that M. Arnstrong i s substantially
limted in the major life activities of eating and self care as a
result of his diabetes.* (PI. EEOC's Mem in Qpp. to Def.’s Mot.
for Summ Judg., p. 6; Intervening Pl.’s Mem in Opp. to Def.’ s Mt.
for Summ Judg., p. 3.) Alternatively, Plaintiffs argue that
Def endant m stakenly regarded M. Arnmstrong as substantially limted
in the major life activities of working, walking, seeing, and
speaking. (1d.)

Under the first definition of disability, Plaintiffs nust

initially prove that M. Arnstrong has a physical or nental

“The EEOC asserts that M. Amstrong is substantially limted in the
major life activities of eating and self care. M. Anstrong, however, only
asserts that he is substantially limted in the major life activity of eating.



i npai r ment . See 42 U S. C § 12102(2)(A). Plaintiffs nust then
denonstrate that the inpairment substantially limts at |east one
of his major life activities. 1d.

Def endant does not contest that M. Arnmstrong s diabetes

constitutes a physical inpairnment for ADA purposes. See also Kells

v. Sinclair Bui ck—GVC Truck, Inc., 210 F. 3d 827, 831 (8th Cr. 2000)

(noting that i nsul i n-dependent di abetes is a “recognized
inpairment[]” and collecting cases). Def endant al so does not
di spute that eating and self care are mgjor life activities. Lawson

V. CSX Transportation, Inc., 245 F.3d 916, 923 (7th G r. 2001)

(determning that eatingis amjor life activity for ADA purposes);

Erjavac v. Holy Famly Health Plus, 13 F. Supp.2d 737, 747 (N.D

I1l1. 1998) (deciding that eating and self care are major life
activities). Defendant asserts, however, that there is no proof in
the record indicating that M. Arnstrong s diabetes substantially
limts the nmpjor life activities of eating and self care.

In order to determ ne whether or not a particular person is
substantially limted, it is necessary to nmke an individual
assessnment of the inpact of that person’s inpairnment. Sutton v.

United Air Lines, 527 U S. 471, 483 (1999); see also Schaefer v.

State Ins. Fund, 207 F.3d 139, 143 (2d G r. 2000) (holding that

plaintiff bears the burden of proof on this issue). The Suprene
Court recently determ ned that in order “to be substantially [imted

i n perform ng manual tasks, an individual nust have an i npairnent
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that prevents or severely restricts the individual from doing
activities that are of central inportance to nost people’' s daily

lives.” Toyota Mtor Manufacturing, Kentucky, Inc.v. Wllians, 122

S.Ct. 681, 691 (2002). The Suprene Court also recently held that,
“if a person is taking neasures to correct for, or mtigate, a
physi cal or nental inpairnent, the effects of those neasures — both
positive and negative — nust be taken into account when judging
whet her that person is ‘substantially limted in a mjor life
activity.” Sutton, 527 U S. at 482.° The issue before the Court,
therefore, is whether M. Arnstrong has presented sufficient
evidence that his insulin-regulated di abetes substantially limts
the major life activities of eating and self care.

Plaintiffs assert that before M. Arnstrong can ingest food,
he nmust prick his finger in order to draw a sanple of blood to test
his sugar |evel and analyze the food to be consuned in accordance
with diabetic nutrition guidelines. (Dr. Levin Dep., pp. 116-7.)
In addition, they point to the fact that M. Arnstrong nust al ways
plan his neals in order to insure proper control over his blood
sugar |evels throughout the day. (ld.)

M. Arnstrong testified, however, that it only takes a m nute

>The Supreme Court cites diabetes as an exanple in explaining why it is
i nappropriate to judge a person’s abilities in their uncorrected or
unm tigated state. “[U] nder this view, courts would alnost certainly find al
di abetics to be disabled, because if they failed to monitor their blood sugar
|l evel s and adm ni ster insulin, they would al most certainly be substantially

limted in one or more major life activities. A diabetic whose illness does
not inpair his or her daily activities would therefore be considered disabl ed
sinply because he or she has diabetes.” Sutton, 527 U.S. at 483
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and a half to check his blood sugar. (Arnstrong Dep., pp. 153-54.)
He also testified that the only synptonms he experiences from | ow
bl ood sugar are weakness and trenbling. (Arnstrong Dep., p. 159.)
He expl ai ned that he always carries pieces of hard candy in order
to raise his blood sugar, which take effect within five m nutes.
(Id. at 188-89). M. Arnmstrong reported that he has not experienced
significant bl ood sugar fluctuations at work that have caused him
to stop working, nor has he experienced any blurred vision or |oss
of consci ousness. (Id. at 190-91.) The record shows that M.
Arnstrong has hel d nunerous jobs involving manual | abor, evidently
wi t hout di abetes-related problens. (Def.’s Statenent of Und. Facts
19 61-63, 65, 67, 70, 74.)

M. Arnstrong’ s testinony reveals that the food restrictions
cited by Plaintiffs are no nore conplicated or demandi ng t han t hose
undertaken by the mIlions of Arericans who attenpt to control their
wei ght through diet, for exanple. The injection of insulin several
times a day, by M. Arnstrong’s own adm ssion, does not interfere
with his ability to engage in any major life activities. On the
occasions when his blood sugar fluctuates, M. Arnstrong is
accustoned to eating a piece of candy, which eases his disconfort
inamtter of mnutes. Plaintiffs have submtted no ot her evidence
| eadi ng the Court to believe that M. Arnstrong’ s insulin-dependent
di abetes is of sufficient severity as to render him substantially

limted in the major life activities of eating and self care.
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Cf. Sepulveda v. dicknman, 167 F. Supp.2d 186, 191 (D. Puerto Rico

2001) (holding that plaintiff not substantially limted in any major
life activities where he presented evidence only that he “requires
medi cation, a fixed meal schedule, tinely snack breaks, and the
opportunity to use the bathroom very frequently during the work

day”); Fraser v. United States Bancorp, 168 F. Supp.2d 1188, (D

Oregon 2001) (finding plaintiff not actually substantially [imted
by insulin-dependent diabetes, only potentially limted in future
i f blood sugar not adequately controlled).

Mor eover, when conpleting the application form for the ESE
position at Northwest Airlines, M. Arnstrong indicated that he is
not disabled. (ld. § 108; Exh. 4 to Def.’s Mot. for Sumnm Judg.)
He insists that he is capable of perform ng a wi de range of tasks.
(Armstrong Dep., pp. 111-12, 138-39, 144-45). Again, M.
Arnstrong’s own testinony contradicts Plaintiffs’ assertions
regarding his substantial limtations in eating and self care. See

Cash v. Smth, 231 F.3d 1301, 1306 (11th Gr. 2000) (nost telling

evidence that plaintiff not substantially limted was her own
testinmony that despite all of her ailnments, she could still walk,
swim fish, and work 40-hour-week).

Plaintiffs rely minly on Lawson v. CSX Transportation, Inc.,

245 F.3d 916 (7th Gr. 2001), to support their argunent that M.
Arnmstrong’ s insulin-dependent diabetes is substantially linmiting.

M. Arnmstrong’s condition, however, is distinguishable from M.
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Lawson’s condition. M. Lawson “ha[d] a life-long nedical history
of Type | di abetes, he suffer[ed] froma nunber of diabetes-rel ated
nmedi cal probl ens, and the very nedication that he use[d] to control
hi s di abetes cause[d] severe synptons that ha[d] potentially |ife-
t hreat eni ng consequences.” Lawson, 245 F.3d at 926. As a result,
the Seventh Circuit found that “the particular nature of M.
Lawson’s diabetes, even after treatnent, could be said to
significantly inpair his daily activities . . .” 1d. Thereis no
proof in this case that M. Arnstrong’ s di abetes, after treatnent,
inmpairs his daily activities as the plaintiff in Lawson. |nstead,
M. Arnmstrong is in the category of diabetics described by the
Lawson court as those “who nust followsinple ‘“dietary restrictions’
that nedical conditions sonetines entail.” Id. at 924-25.
Plaintiffs’ citation to Lawson, therefore, does not dissuade the
Court fromits determ nation that M. Arnmstrong i s not substantially
limted in the mgjor life activities of eating and self care.
Under the third definition of disability under the ADA,
Plaintiffs nust showthat Defendant m stakenly believes that: 1) M.
Arnmstrong has a physical inpairnment that substantially limts one
or nmore major |life activities; or 2) M. Arnstrong has an actual,
nonlimting inpairment that substantially limts one or nore major
life activities. Sutton, 527 U S. at 489. Plaintiffs assert that
al though M. Arnstrong suffers froma significant inpairnment, that

i mpai rment can be adj usted to any working environnent. (Intervening
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Pl.’s Mem in Opp. to Def.’s Mt. for Summ Judg., p. 8.)
Accordingly, Plaintiffs argue that Defendant regarded M. Arnstrong
as substantially limted in the major life activity of working.?®
(Pl. EECC's Mem in Qpp. to Def.’s Mot. for Summ Judg. p. 11.)
The EECC defines “substantially limts” in the context of the
major |ife activity of working as “significantly restricted in the
ability to performeither a class of jobs or a broad range of jobs
in various classes as conpared to the average person having
conparable training, skills and abilities. The inability to perform
a single, particular job does not constitute a substantial
[imtation in the major life activity of working.” 29 CF.R 8
1630.2(j)(3) (1) (1998). Therefore, Plaintiffs bear the burden of
establishing that Defendant regarded M. Arnstrong as being
precluded froma “class of jobs or a broad range of jobs in various
cl asses,” rather than sinply “precluded from. . . one type of job,

a specialized job, or a particular job of choice.” Ballard v.

Vulcan Materials Co., 978 F. Supp. 751, 756 (WD. Tenn. 1997)

(citing McKay v. Toyota Mdtor Manufacturing, 110 F.3d 369, 372 (6th

%The EEOC al so argues that Defendant regarded M. Arnstrong as
substantially limted in the major life activities of seeing, walking, and
speaki ng. (PI. EEOC's Mem in Opp. to Def.’'s Mot. for Sunm Judg., p. 12.)
The EEOC points to the working restrictions inmposed by Defendant, including
that M. Armstrong should be restricted fromdriving, operating heavy
equi pment, and working at heights because he could suffer diabetic episodes
causing blurred vision, sudden incapacitation, or altered consciousness as
evi dence of Defendant’s m staken belief. 1d. There is no evidence, however,
supporting the assertion that M. Arnstrong is substantially limted in the
life activities of seeing, walking, and speaking. Intervening Plaintiff
Armstrong specifically states that nothing in his medical records shows that
he has a history of suffering from hypoglycem c comas.
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Cir. 1997)); see also Sutton, 527 U.S. at 492.

In order to carry this burden, Plaintiffs nust submt
“evidence, expert or otherwise, relating to [M. Arnstrong’ s]
vocational skills or training, the geographical area to which he has
access, or the nunmber and type of jobs which demand sim | ar training
fromwhi ch he woul d al so be disqualified because of his disability,”
as m st akenly perceived by Defendant. Ballard, 978 F. Supp. at 756.
Anal ytically, meeting this burden is nost crucial to set forth a
prima facie case under the ADA

Here, Plaintiffs assert that there is extensive evidence that
Def endant regarded M. Arnmstrong as substantially limted in the
major life activity of working. (Pl. EECC s Mem in Qpp. to Def.’s
Mot. for Summ Judg., p. 11.) Plaintiffs argue that the work
restrictions inmposed by Defendant woul d excl ude M. Arnstrong “not
only fromthousands of ESE positions, but fromany other positions
such as nechani cs, custoner service agents, cleaner positions .

7 (Ld.) Def endant’s proposed restrictions that prohibited
Arnmstrong fromdriving and operating heavy equi pnent and wor ki ng at
unprotected heights above five feet could indeed severely limt
Armstrong from performng a wde range of jobs. Furthernore,

Plaintiffs present evidence that NWA beli eved Arnstrong was al ways

at risk of sudden i ncapacitation due to the threat of a hypoql ycenic

comp, and that this conclusion forned the basis for their decision

not to hire Arnstrong. As Plaintiffs argue, such an inability could
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disqualify Arnmstrong from an array of jobs, not |limted to the
specific job of an ENE at NWA for which he applied. Additionally,
Plaintiffs cite the testinony given by Mark WIllianms, NWA s hunman
resources generalist stating that when he inquired of a NWA nanager
whet her there were any jobs that Arnstrong coul d performin Menphi s,
he was told that no jobs were available. (Exh. 11, WIIlians Dep.

170-171.) See Colenman v. Keebler Co., 997 F. Supp. 1102, 1114 (N. D

Ind. 1998) (genuine issue of material fact existed as to whether
enpl oyer regarded plaintiff as substantially limted in myjor life
activity of working where enployer concluded that plaintiff could
not perform any available jobs in production plant). The Court
agrees with the Plaintiffs that there is sufficient evidence to
concl ude t hat Defendant’ s proposed restrictions disqualify himfrom
a broad class of jobs.

The Court next considers whether Arnstrong was qualified to
perform the functions of an ESE. The Court finds that Plaintiffs
have adduced sufficient facts to show that Arnstrong was i ndeed
qualified for the position of ENE. Arnstrong’s job at Air Tran and
Nort hwest Airlink were arguably simlar to the one for which he
applied at NWA. Wiile at Airlink, his duties included | oading and
unl oading airplanes, transferring luggage from one airplane to
anot her and parking airplanes. (Exh. 2, Arnstrong Dep.) After the
pl anes cane in, Arnstrong handed t he baggage down fromthe tail of

the pl ane, operating seven to eight feet above the ground. (ld. 23-
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24.) At Air Tran, Arnstrong operated push-backs, belt | oaders, tows
and bobtail trucks. (ld. 36.) During the tine he worked at Nort hwest
Airlink and Air Tran, he only m ssed one day of work related to his
di abetes. (ld. 27-28, 38-39.) The “fact that an ADA plaintiff
currently holds a position simlar to the one from which he was
previously term nated constitutes sufficient evidence to create an
actual question as to whether the plaintiff was qualified to perform

t he essential functions of the job.” Holiday v. City of Chattanooga,

206 F. 2d at 644, 645 (6'" Cir. 2000).

After a plaintiff sets forth a prim facie case, it is
necessary to nove to t he next state of the burden-shifting anal ysis,
in which the enployer nust articulate a legitimte reasons for its
deci sion. Defendant asserts the defense of safety as a legitimte
non-di scrim natory reason for not hiring Arnstrong. NWA ar gues t hat
t hey revoked the offer of enploynent to Arnmstrong because Arnstrong
posed a direct threat to the health and safety of hinself and ot hers
due to the poor control of his blood sugar |evels.

EECC regulations identify the followng factors to be
considered in evaluating the direct threat defense: the duration of
the risk; the nature and severity of the potential harm the
i kelihood that the potential harmw |l occur; and the imm nence of
the potential harm To make this determ nation, there nust be an
“individualized assessnent of the individual’s present ability to

performthe essential function of the job” which nust be founded on
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“a reasonable nedical judgnent that relies on the nobst current
medi cal knowl edge and/ or the best avail abl e obj ective evidence.” 29
C.F.R Section 1630.2(r).

In the case at bar, Plaintiffs set forth sufficient evidence
such that a reasonable jury could conclude that an individualized
assessnment did not occur. Dr. O Connell never personally exam ned
Arnmstrong and reached his conclusion only after review ng bl ood
levels from a total of five lab reports. Dr. O Connell never
contacted Dr. Mers, Arnstrong’s treating physician, nor did he
obtain a conplete set of Arnstrong’ s nedical records. (Exh. 15, Dr.
O Connel |l Dep. 131-132.) Additionally, the Defendant’s physicians
never discussed with Arnstrong his di abetes-rel ated synptons.

Plaintiffs set forth evidence that directly contradicts
Def endant’s assertion that Arnstrong posed a direct threat.
Specifically, Plaintiffs cite the fact that Arnmstrong was exani ned
at the Baptist Mnor Medical facility in Menphis and was reconmended
for the position of ENE during his pre-enploynent examn nation.
Additionally, Dr. Mers, Arnstrong’ s treating physician testified
that so long as Arnstrong checks his bl ood sugar and has access to
food he could performthe job. She further testifies that she has
witten two letters to Arnstrong’ s prospective enployers advising
themthat Arnmstrong could do the respective jobs and that if NWA had
ever contacted her, she woul d have di scussed Arnstrong’ s bl ood sugar

levels with her. In her deposition, Dr. Mers asserts that Dr.
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O Connell msinterpreted the references to poor control in the |ab
reports he reviewed. (Exh. 9, Myers Dep. 157-168.)

Plaintiffs have presented sufficient evidence to showthat M.
Arnstrong was regarded as disabled and that he was qualified to
perform the job of an ENE at Northwest Airlines. Therefore,

Plaintiffs have stated a prima facie case of disability

di scrim nation under the ADA. Mreover, Defendants have failed to
carry their burden of proving that Arnstrong posed a direct threat
insetting forth alegitimte, non-discrimnatory reason why he was
not hired.’
V. Mdtion to Continue Trial and Gther Pre-Trial Mtters

Al so before the Court is Defendant’s Mdtion to Continue Tri al
and O her Pre-Trial Matters. Defendant contends that mai ntainingthe
current trial date of October 21 would cause it to incur tinme and
expense involved in trial preparation prior to receiving a ruling
on its summary judgnent notion. Gven that the Court has now rul ed
on Defendant’s Mtion for Sunmmary Judgnment, the Court DEN ES
Def endant’s Motion to Continue Trial and Other Pre-Trial Matters.
V. Concl usion

For the foregoi ng reasons, the Court DEN ES Def endant’s Motion

for Sunmary Judgnent and DEN ES Def endant’s Motion to Continue Tri al

"The Court acknowl edges that there is disagreement between the parties
over whether or not Defendant or Plaintiff failed to cooperate in the
interactive accommodati on process pursuant to the Act. Since the Defendant has
not met their burden in proving direct threat, the Court will not address this
issue at this time.
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and G her Pre-Trial Matters.

So ORDERED this __ day of Septenber, 2002.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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